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AN ACT
to make provision with respect to
pyramid selling and similar trading
schemes; to make further provision
with respect to anti-competitive
practices, unfair contract terms and
contracts concluded away from

business premises; to make
provision with respect to distance
selling; to provide for the
resolution of disputes with respect
to the supply of financial services;
to provide for the control of goods
and services; and for connected
purposes.

your Majesty's most dutiful and loyal subjects, the
and Keys of the said Isle, do humbly beseech your
Council
VY
Majesty that it may be enacted, and be it enacted, by the Queen's
Most Excellent Majesty, by and with the advice and coùsent of
the Council and Keys in Tynwald assembled, and by the authority
of the same, as follows (that is to say):-

\I /8,

Pyramid selling and similar trading schemes

1.

After Part 1 of the Fair Trading Act 1996 insert
..PART

Pyramìd selling

-

and simila¡

trading schemes.

1A

[c.1 5]

TRADING SCHEMES
Trading
schemes to

which this
Part applies.

7A.

(1) This Part applies to any trading scheme if

-

(a) the prospect is held out to. participants of
receiving payments or other benefits in
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respect of any of the matters specified in
subsection (2): and

P1973141t1t8,
P1996/32/1

(b) (subject to subsection (7)) either or both of
the conditions in subsections (3) and (4) we
fulfrlled in relation to the scheme.
(2)
ale

The matters referred to in subsection (1Xa)

(a)

the introduction by any person of other persons
who become participants in a trading scheme;

(b)

the continued participation of participants in
a trading scheme;

(c)

the promotion, transfer or other change of
status of participants within atrading scheme;

(d)

the supply of goods or services by any person
to or for other persons;

(e) the acquisition of goods or services by any
person.

(3)
(a)

The condition in this subsection is that

-

goods or services, orboth, are to beprovided

by the person promoting the scheme ("the
promoter") or, in the case of a scheme
promoted by 2 or more persons acting in
concert ("the promoters"), by one or more of
those persons; and

(b)

(4)

the goods or services so provided

-

(i)

for other persons
by
participants (whether in the capacity of
agents of the promoter or of one of the
promoters or in any other capacity), or

(ii)

are to be used for the purposes of the
supply of goods or services to or for
other persons under such transactions.

are to be supplied to or

under transactions effected

The condition in this subsection is that goods
or services, or both, are to be supplied by the promoter
or any of the promoters to or for persons introduced to
him or any of the other promoters (or an employee or
agent of his or theirs) by participants.

c.26
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(5) For the purposes of this Part a prospect of a
kind mentioned in subsection (1)(a) shall be treated
as being held out to a participant whether it is held
out so as to confer on him a legally enforceable right
or not.

(6) This Part does not apply to any trading
scheme

-

(a) under which the promoter or any of

the
promoters or participants is to carry on, or to
purport to carry on, investment business in
the Island (within the meaning of the
Investment Business Act 1991); or

(b) which otherwise falls within a description
prescribed by regulations made by the
Department of Trade and Industry ("the
Department").

(1)

The Department may by order

-

(a) disapply subsection (1)(b) in relation to a
trading scheme of a kind specihed in the
order; or

(b)

(8)

amend or repeal subsection (6Xa).

In this Part

-

"goods" includes property of any description and a
right to, or interest in, property;
"participant" means, in relation to a trading scheme,
a person (other than the promoter or any of the
promoters) participating in the scheme;
"trading scheme" includes any arangements made
in connection with the carrying on of a business,
whether those arrangements are made or
recorded wholly or partly in writing or not;
and any reference to the provision or supply of goods
shall be construed as including a reference to the grant
or transfer of a right or interest.

(9)

In this section any reference to the provision
or supply of goods or services by a person shall be
construed as including a reference to the provision or
supply of goods or services under arrangements to which
that person is a party.

lc.1 8l

Regulations

c.26
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78. (1)

The Department may by regulations

relating to

such.1...1

-

(a) make provision with respect to the issue,
Ì."#;"s
schemés'
circulation or distribution of any form of
ptg73t41/tts, advertisement, prospectus, circular or notice

P1ss6t32t2(1) which contains

any information calculated to

lead directly or indirectly to persons

becoming participants in a trading scheme to
which this Part applies; and

(b) prohibit any such advertisement, prospectus,
circular or notice from being issued,

circulated or distributed unless it complies
with such requirements as to the matters to
be included or not included in it as may be
prescribed by the regulations.

(2) The Department may by regulations prohibit
the promoter or any of the promoters of, or any
participantin,
from

a

trading scheme to which this Part applies

-

(a) supplying any goods to a participant in the
trading scheme, or

(b) supplying any training facilities or other
services for such a participant, or

(c) providing any goods or services under a
transaction effected by such a participant, or

(d) being a party to any affangements under
which goods or services are supplied or
provided as mentioned in paragraph (a), (b)
or (c), or

(e) accepting from any such participant any
payment, or any undertaking to make a
payment, in respect of any goods or services
supplied or provided as mentioned in any of
paragraphs (a) to (d) or in respect of any goods
or servlces to be so supplied or provided,

unless (in any such case) such requirements as are
prescribed by the regulations are complied with.

(3)

Any requirements prescribed by regulations
under subsection (2) shall be such as the Department
considers necessary or expedient for the purpose of
preventing participants in trading schemes to which this
Part applies from being unfairly treated; and, without
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prejudice to the generality of this subsection, any such
requirements may include provisions

-

(a) requiring the rights and obligations of

every

participant under such a trading scheme to
be set out in full in an agreement in writing
made between the participant and the
promoter or (if more than one) each of the
promoters;

(b)

specifying rights required to be conferred on

every such participant, and obligations
required to be assumed by the promoter or
promoters, under any such trading scheme;
or

(c)

(4)
(a)

imposing restrictions on the liabilities to be
incurred by such a participant in respect of
any of the matters mentioned in subsection
(2)(a) to (e).
Regulations under subsection (2)

-

may include provision for enabling a person
who has made a payment as a participant in a
trading scheme to which this_ Part applies, in
circumstances where any of therequirements

prescribed by the regulations were not
complied with, to recover the whole or part

of that payment from any person to whom or
for whose benefit it was paid, and

(b) subject

to any provision made in accordance
with paragraph (a), may prescribe the degree
to which anything done in contravention of
the regulations is to be treated as valid or

invalid for the purposes of any civil
proceedings.

(5)

Regulations and orders under this Part shall
not have effect unless they are approved by Tynwald."

2.

After section 7B of the Fair Trading Act 1996 insert

-

"Offences.

7C. (1) Subjectto section 7D, anypersonwho

P1973t41t
120,
P1996/34
2(2)

circulates or distributes, or causes another person to
issue, circulate or distribute, an advertisement,
prospectus, circular or notice in contravention of any
regulations under section 7B(1) is guilty of an offence.

issues,

Offences

relating
to pyramid
selling etc.
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(2)

Any person who contravenes any regulations
under section lB(2) is guilty of an offence.

(3) If any person who is a participant in a trading
scheme to which this Part applies, or has applied or
been invited to become a participant in such a trading
scheme,

-

(a) makes any payment to or for the benefit of
the promoter or (if there is more than one)
any of the promoters, or to or for the benefit
of a participant in the trading scheme, and

(b)

is induced to make that payment by reason that

the prospect is held out to him of receiving
payments or other benefits in respect of the
introduction of other persons who become
participants in the trading scheme,
any person to whom or for whose benefit that payment
is made is guilty of an offence.

(4) If the promoter or any of the promoters of a
trading scheme to which this Part applies, or any other
person acting in accordance with such a trading scheme,
by holding out to any person such a prospect as is mentioned
in subsection (3)(b), attempts to induce him

-

(a) if he is already a participant in the trading
for the
any
of the
benefit of the promoter or
promoters or to or for the benefit of a
scheme, to make any payment to or

participant in the trading scheme, or

(b) if he is not already

participant in the trading
scheme, to become such a participant and to
make any such payment as is mentioned in
paragraph (a),
a

the person attempting to induce him to make that
payment is guilty of an offence.

(5)

In determining, for the purposes of subsection
(3) or subsection (4), whether an inducement or attempt
to induce is made by holding out such a prospect as is
therein mentioned, it shall be sufhcient if such a prospect
constitutes or would constitute a substantial part of the
inducement.

(6)

Where the person by whom an offence is
committed under subsection (3) or (a) is not the sole
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promoter of the trading scheme in question, any other
person who is the promoter or (as the case may be) one
of the promoters of the trading scheme is, subject to
section 7D, also guilty of that offence.

(1) Nothing in subsections (3) to (6) shall be
construed as limiting the circumstances in which the
commission of any act may constitute an offence under
subsection (1) or (2).
(8)

In this section any reference to the making of
a payment to or for the benefit of a person shall be
construed as including the making of a payment partly
to or for the benefit of that person and partly to or for
the benefit of one or more other persons.

orrences

- 7D. (1) A person guilty of an offence under section

supplemental.lC

is liable

(a) on summary conviction, to a fine not

P19'.13t411

121-123

exceeding f,5,000 or to custody for
exceeding 6 months or to both;

(b)

a

term not

on conviction on information, to a fine or to
custody for a term not exceeding2 years or
to both.

(2) Where a person is charged with an offence
under section 7C(1) in respect of an advertisement, it
shall be a defence for him to prove that

-

(a)

he is a person whose business it is to publish

or arrange for the publication of
advertisements,

(b)

he received the advertisement for publication
in the ordinary course of business, and

(c)

he did not know, and had no reason to suspect,
that its publication would amount to an

offence under section 7C(1).

(3) Where a person is charged with an offence by
virtue of section lC(6), it shall be a defence for him to
prove

(a) that the trading scheme to which the charge
relates was in operation before the
commencement of this Part, and
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(b) that the act constituting the offence

was
or
connivance.
consent
committed without his

(4) The following provisions of the Consumer
(Trade Descriptions) Act 1970 apply in
Protection
txxrp.482l
relation to the enforcement of regulations under section
7B by the Board as they apply in relation to the
enforcement of that Act

-

section 27 (power to make test purchases);
section 28 (power to enter premises and inspect and
seize goods and documents);

section 29 (obstruction of inspectors);
section 30(1) (notice of test); and
section 33 (compensationforloss etc. of goods seized).

(5) Any

enactment which authorises the

disclosure of information for the purpose of facilitating
the enforcement of the said Act of 1970 shall apply as if
regulations under section 7B were contained in that Act,
and as if the functions of any person in relation to the
enforcement of those regulations were functions under
that Act."
Anti
Anti
competitive
practices.

-co

mp et itiv e p ractic

e

3. (1) Part 2 (anti-competitive practices)

s

of the Fair Trading

Act 1996 is amended as follows.

(2) In section 8(1) (meaning of "anti-competitivepractice"),
"persons
associated with him" substitute "another person or
for
other persons".

(3) Subsections (5) and (6) of section 8 are repealed.
(4) In section 10(1Xc) (undertakings), for "a person
associated with that person" substitute "any other person".

(5)

Subsection (3) of section 16 (exception in relation to
patents etc.) is repealed.

(6) In paragraph 13 of Schedule 2, for the words from "2 or
more bodies" to "8(6)(b)" substitute "a body corporate becoming a
subsidiary (within the meaning of section 1 of the Companies Act
1974) of another body corporate, or of 2 or more bodies cotporate
becoming subsidia¡ies of one and the same body corporate,".
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(7)

Nothing in subsection (5) applies in relation to an
agreement entered into before the commencement of that
subsection.

Unfair contract terms in consumer contracts

4. (1)

For the heading to Part V of the Consumer Protection

Act 1991 substitute

-

unrair conrracr

:'Jfiì#,
..PART

contfacts.

V
lc.1

UNFAIR CONTRACT TERMS IN CONSUMER
CONTRACTS".

(2)
"Contracts
to which
this Part
applies.

st99t20831

4,9

For sections 38 to 40 of that Act substitute

-

38. (1)

Subject to subsection (2), this Part applies to
contracts concluded between a seller or supplier and a
consumer.

(2) The Board may by order exclude from the
application of this Part contracts of a description
specified in the order.
(3) This Part applies to a contract notwithstanding
any contract term which applies or purports to apply
the law of a country or teffitory outside the Island, unless
the contract has a close connection with that country or
territory.

sree/2083/5,

ptgsøtzstst'

(1) A contract term which has not

been
individually negotiated shall be regarded. as.unfair if it
causes a signihcant imbalance in the parties' rights and
obligations arising undel the contract, which is to the
detriment of the consumer and cannot be justified.

unfairterms.39.

(2) A term shall always be regarded as not having
been individually negotiated where it has been drafted
in advance and the consumer has therefore not been able
to influence the substance of the term.
(3) Even though a specific term or certain aspects
of it in a contract has been individually negotiated, this
Part applies to the rest of the contract if, taken as a whole,
it is a pre-formulated standard contract.

(4) It shall be for any seller or supplier who claims
that a term was individually negotiated to show that it
was.

ll
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(5)

Schedule 2A contains an indicative and nonexhaustive list of the terms which may be regarded as
unfair.

(6)

Without prejudice to subsections (1) to (5),
a contract term which constitutes an arbitration
agreement shall be regarded as unfair so far as it
relates to a claim for a pecuniary remedy which does
not exceed f5,000.

(7) The Board may by order vary the amount
specified in subsection (6) (or the amount substituted
for it by a previous order under this subsection).
40. (1) V/ithout prejudice to section 40C, the
unrair unfairness of a contract term shall be assessed having
terms'
Assessment
of

Sr99t2oï3t6

regard to the following matters (as at the time the contract
was concluded)

-

(a) the nature of the goods or services to be
supplied;

(b)

all the circumstances attending the conclusion

of the contract; and

(c)

all the other terms of the contract and of any
other contract on which it is dependent.

(2) In so far as it is in plain intelligible language,
the assessment of fairness of a term shall not have regard

to-

(a)

the definition of the main subject matter
the contract, or

(b)

the adequacy of the price or remuneration, as

of

against the goods or services supplied in
exchange.

(3) Except in proceedings under section 40C, if
there is doubt about the meaning of a written term of a
contract, it shall be interpreted in such a way as is most
favourable to the consumer."

(3) After Schedule 2 to that Act insert (as Schedule 2A)
the provisions set out in Schedule 1 to this Act.
Effectorunrair

rerm.

5.

After section 40 of the Consumer Protection Act

inSert

_

1991

c.26
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"Effecror 404. (1) Subject to subsection (2), an unfair term in a
unfair term' contract to which this Part applies shall not be binding
sr9gt2o83t8

on the consumer.

(2)
which

Subsection (1) does not apply to contract terms

(a)

are required by any statutory provision to be
included in the contract; or

(b) reflect any provision or principle of

an
intemational convention which extends to the
Island.

(3)

The contract shall continue to bind the parties
if it is capable of continuing in existence without the
unfair term."

6. After section 404 of the Consumer Protection
-

Act 1991

insert

(2)

The Board shall notify a person who makes a
complaint to it under subsection (1)

-

(a)

what action (if any) it proposes to take under
this Part with regard to the subject matter of
the complaint; and

(b) if itproposes not to take any action, its reasons
for not doing

so.

(3) In deciding whether or not to take action under
this Part in respect of a term which the Board considers
to be unfair, it may, if it considers it appropriate to do
so, have regard to any undertakings given to it by or on
behalf of any person as to the continued use of such a
term in contracts concluded with consumers.
lnjunctions 40C.

(1) Th

may
(including
a
;::t$""0
topr€vent Board,

the request of the

t for an injunction
gainst any person

appearing to him to be using, or fecgmmending use Of,
stss/2083^2an unfair term drawn up for general use in contracts
concluded with consumers.

unfair terms.

Enrorcemenr.
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(2)

The High Court on an application under this
section may grant an injunction on such terms as it thinks
fit.

(3)

An injunction may relate not only to use of a
particular contract term drawn up for general use but to
any similar term, or a term having like effect, used or
recommended for use by any person.
Powers to

obtain
documents
and

40D. (l) The Board may exercise the power conferred
by this section for the pulpose of

-

(a) facilitating its consideration of a complaint

information.

that a contract term drawn up for general use
is unfair; or

sr99/2083/r 3

(b)

ascertaining whether a person has complied
with an undertaking or court order as to the
continued use, or recommendation for use,

of a term in contracts concluded with

consumers.

(2)

toit-

The Board may require any person to supply

(a) a copy of any document which that person
time
the notice referred to in subsection (3) is
given, as a pre-formulated standard contract
in dealings with consumers;
has used or recoûìmended for use, at the

about the use, or
recommendation for use, by that person of
that document or any other such document in
dealings with consumers.

(b) information

(3) The power conferred by this section is to be
exercised by a notice in writing which may

-

(a) specify

the way in which and the time within
which it is to be complied with; and

(b)

be varied or revoked by a subsequent notice.

(4) Nothing in this section compels a person to
supply any document or information which he would

be entitled to refuse to produce or give in civil
proceedings before the High Court.

(5) If a person makes default in complying with a
notice under this section, the High Court may, on the
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application of the Attorney General, make such order
courl thinks fit for requiring the default to be made
good, and any such order may provide that all the costs
or expenses of and incidental to the application shall be
borne by the person in default or by any off,rcers of a
company or other body who are responsible for its
as the

default.

7.

After section 40D of the Consumer Protection Act 1991

insert

-

408. (1) The Board shall arrange for the publication,
in such form and manner aS it considers appfopriate, of
and advice.
.,publicatjon,

information

demlls oJ^

sr99/2083/15

(a)

(b)

any undertaking given to it by or on behalf of
any person as to the continued use of a term
which the Board considers to be unfair in
contracts concluded with consumers ;

any application made under section 40C, and
the terms of any undertaking given to, or order

made by, the High Court;

(c)

(2)
whether
been

a

any application made by the Attorney General
under section 40D(5) to enforce a previous
order of the High Court.

The Board shall inform any person on request
particular term to which this Part applies has

-

(a) the subject of an undertaking given to the
Board; or

(b)

the subject of an order of the High Court under
section 40C;

and shall give that person details of the undertaking
or a copy of the order, as the case may be, together
with a copy of any amendments which the person
giving the undertaking has agreed to make to the term
in question.

(3)

The Board may ¿urange for the dissemination
in such form and manner as it considers appropriate of
such information and advice concerning the operation
of this Part as may appear to it to be expedient to give to
the public and to all persons likely to be affected by this
Part.

Supplemental
provrsrons.

6s6
Interpretation
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-

"arbitration agreement" means an agreement to
submit to arbitration present or future disputes
or differences (whether or not contractual);
"consumer" means any person who, in contracts to
which this Part applies, is acting for purposes
which are outside his trade, business or
profession;

"notiñed" means notified in writing;

"seller or supplier" means any person who, in
contracts to which this Part applies, is acting for
purposes relating to his trade, business or
profession, whether publicly or privately owned;

"unfair", in relation to contract terms, has the
meaning given by section 39.

(2) If it appears to the Department

of Trade and

Industry that, in relation to contracts of any description,
the functions of the Board under sections 408 to 40E
would more appropriately be exercised by another public
authority, it may, after consulting the Board and with
the consent of that authority, by order

-

(a)

provide that those functions shall be exercised
by that authority in relation to contracts of
that description;

(b) provide

that references to the Board in those
sections shall, in relation to such contracts,
be construed as references to that authority;
and

(c) make such consequential, incidental,
supplemental and transitional provisions as
appear to that Department to be necessary or
expedient for the puryoses of the order."

Cancellation of contracts concluded away

from business premises
Definition of
"unsolicited

visit".
st87 t2117
3(3),

I

sI98/3050/2

8. In section 46 of the Consumer Protection Act 1991, for
subsection (3) substitute
"(3) In this section "unsolicited visit" means a visit
trader,
by a
whether or not he is the trader who supplies
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the goods or services, which does not take place at the
express request of the consumer and includes

-

(a)

a visit by a trader which takes place after
he, or a person acting in his name or on his
behalf, telephones the consumer (otherwise
than at the consumer's express request) and
indicates during the course of the telephone
call (either expressly or by implication) that
he, or the trader in whose name or on whose
behalf he is acting, is willing to visit the
consumer, and

(b) a visit by a trader which takes

place after he,
or a person acting in his name or on his behalf,
visits the consumer (otherwise than at the

consumer's express request) and indicates
during the course of that visit (either expressly
or by implication) that he, or the trader in
whose name or on whose behalf he is acting,
is willing to make a subsequent visit to the
consumer.".

9. After section 4l of the Consumer
-

Protection

Act 1991

insert

(l)

A trader is guilty of an offence if he enters

(2)

A notice is delivered in accordance with this
if it

"Failure to

47

provide
notice of

into^.a contract to which this Part applies with a consumer
but fails (or, in the case mentioned in section 46(1)(c),
has failed) to deliver to the consumer the notice in writing
refened to in sectionaT Q) in accordance with subsection
(2) .

cancell ation

rights.

st87/2t17t

4/',4D,

sI98/3050/2

subsection

-

(a) contains what is required
(b) complies with

by section

al0);

the requirements of section

47(2); and

(c)

is dated and delivered to the consumer at the
time specified in section 4l(3).

(3)

A person guilty of an offence under subsection
(1) is liable on summary conviction to a fine not
exceeding f2,500.

(4) It is the duty of the Board to enforce
section.

this

Enforcement.
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47B. (l) In proceedings against any person for an
offence under section 47 A it shall be a defence for that
diligence.
person to show that he took all reasonable steps and
st81t2117 I exercised all due diligence to avoid committing the
48,
sr98/3050/2 offence.
Defence
of due

(2)

Where in proceedings against a person for

such an offence the defence provided for by subsection
(1) involves an allegation that the commission of the
offence was due

-

(a) to the act or default of another, or
(b)

to reliance on information given by another,

that person shall not, without the leave of the court, be
entitled to rely on the defence unless he has served a
notice under subsection (3) on the person bringing the
proceedings not less than 7 clear days before the hearing
of the proceedings.

(3)

A notice under this subsection shall give such
information identifying or assisting in the identification
of the person who committed the act or default or gave
the information as is in the possession of the person
serving the notice at the time when he serves it.
Liability
of persons
other than
the

principal
offender.
sl87 /2117

I

4C,
sI98/3050/2

47C. (1) Where the commission by a person of an
offence under section 47 Ais due to the act or default of
some other person, that other person is guilty of the
offence and may be proceeded against and punished by
virtue of this section whether or not proceedings are
taken against the first-mentioned person.

(2)

'Where

a body corporate is guilty of an offence
under section 47 Aínrespect of any act or default which
is shown to have been committed with the consent or
connivance of, or to be attributable to any neglect on
the part of, any director, manager, secretary or other
similar officer of the body corporate or any pers on who
was
capacity he, as wellas
the
ty of that offence and
shall be liable to be proceeded against and punished
accordingly.

(3)

Where the affairs of a body corporate are
managed by its members, subsection (2) shall apply in
relation to the acts and defaults of a member in
connection with his functions of management as if he
were a director of the body corporate.
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10. After
inSeft

section

-

6s9

4jC of the Consumer protection Act 1991 Enforcement_
suPPlemental.

(l)

If a duly authorised off,rcer of the Board has
"Enrorce- 47D.
reasonable grounds for suspecting that an offence has
DOWérS.
been committed under section 47 A,he may

men!

-

st87 /211714F,,

,frËjtoro,,

(a) require a person carrying on or employed in
a business to produce any book, document or
record in non-documentary form relating to
the business, and take copies of it or any entry
in it, or

(b)

require such a person to produce in a visible
and legible documentary form any
information so relating which is contained in
a computer, and take copies of it,

for the purposes of ascertaining whether such an offence
has been committed.

(2) Ifsuch an offrcer has reasonable grounds for
believing that any books, documents or records may be
required as evidence in proceedings for such an offence,
he may seize and detain them and shall, if he does so,
inform the person from whom they are seized.

(3)

The powers of an ofFlcer under this section
may be exercised by him only at a reasonable hour and
on production (if required) of his credentials.

(4) Nothing in this section requires a person to
produce, or authorises the taking from a person of, a
book, document or record which he could not be
compelled to produce in civil proceedings before the
High Court.
(5) Nothing in this section or section 4TErequires
person to answer any question or give any information
if to do so might incriminate him.
a

obstrucrion 47E,.

(I)

A person who

of authorised
officers.

st87/21t',|/4F,
sI98/3050/2

-

(a) intentionally

obstructs an offrcer of the Board
acting in pursuance of his functions under this
Part,

(b) without reasonable cause fails to comply with
the requirement made of him by section
47D(l), or
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(c) without
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reasonable excuse fails to give an

authorised officer of the Board acting in

pursuance of his functions under this Part any
other assistance or information which the
offrcer has reasonably required of him for the
pu{pose of the performance of the offrcer's
functions under this Part,

is guilty of an offence.

(2) If aperson, in giving information to an officer
of the Board who is acting in pursuance of his functions
under this Part

-

(a)

makes a statement which he knows is false in
a material particular, or

(b)

recklessly makes a statement which is false
in a material particular,

he is guilty of an offence

(3) A person guilty of an offence under subsection
(1) or (2) is liable on sunìmary conviction to a fine not
exceeding f 1,000.
Restrictions
on

disclosure

of
information.

st87t2tl7l
4c,
sr98/3050/2

47F. (1) If a person discloses to another any
information obtained in the exercise of his functions
under section 47D,he is guilty of an offence unless the
information has already been disclosed in any civil or
criminal proceedings or the disclosure is made

-

(a) in or for the purpose of the performance by
him or any other person of any such function,
OT

(b) for a purpose specified in section

34(2)(a) or
(b) or in the circumstances or for a purpose
described in section 3aQ)@).

(2)

A person guilty of an offence under subsection

(1) is liable on summary conviction to a fine not
exceeding f 1,000."
Distance selling
Distance
selling application.

L1.

After Part VIII of the Consumer Protection Act 1991 insert

-
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VIIIA

DISTANCE SELLING
Contracts

to which
this Part
applies.

574. (1) In this Part "distance contract" means any
contract concerning goods or services concluded
between a supplier and a consumer under an organised
distance sales or service provision scheme run by the
supplier who, for the purpose of the contract, makes

exclusive use of one or more means of distance
communication up to and including the moment at which
the contract is concluded.

(2) This Part applies to any distance contract other
than a s6¡f¡¿ç[
-

(a) for

the sale or other disposition of an interest

in land, except a tenancy for a term greater
than one year;

(b) for the construction of a building where the
contract also provides for a sale or other
disposition of an interest in land on which
the building is constructed, except a tenancy
for a term greater than one year;

(c) relating to hnancial services;
(d)

concluded by means of an automated vending
machine or automated commercial premises;

(e)

concluded with a telecommunications operator
through the use of a public pay-phone;

(Ð

concluded at an auction.

(3)

Sections 578 to 57Ldo not apply to a contract
which is a timeshare agreement within the meaning of
the Timeshare Act 1996 and to which Chapter I of Part tc.7l
1 of that Act applies.

to-

(4)

Sections 578 to 57K and

57L(l) do not apply

(a)

contracts for the supply of food, beverages or
other goods intended for everyday consumption
supplied to the consumer's residence or to his
worþlace by regular roundsmen; or

(b)

contracts for the provision of accommodation,
transport, catering or leisure services, where
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the supplier undertakes, when the contract is
concluded, to provide these services on a
specific date or within a specific period.

rnrormation
be given

to

consumer.

ro

12. After
inSeft

section 574 of the Consumer Protection Act 1991

-

"prior

information'

578. (1) Subject to subsection (4), in good time before
the conclusion of a contract to which this Part applies
the supplier shall

-

(a) provide to the consumer the following
information

(i)

-

the identity of the supp'lier and, where

the contract requires payment in
advance, the supplier's address;

(ii)

a

description of the main characteristics

of the goods or services;

(iii)

the price of the goods or services
including all taxes;

(iv)

delivery costs where appropriate;

(v)

the arrangements for payment, delivery
or performance;

(vi)

the existence of a right of cancellation
except in the cases referred to in section
57G;

(vii) the cost of using the means of distance
communication where it is calculated
otherwise than at the basic rate;

(viii)

the period for which the offer or the price
remains valid; and

(ix)

where appropriate, the minimum duration
of the contract, in the case of contracts for
the supply of goods or services to be
performed permanently or reculrently ;

(b) inform the consumer if he proposes, in

the
event of the goods or services ordered by the

consumer being unavailable, to provide
substitute goods or services (as the case may
be) of equivalent quality and price; and

c.26

Fair Trading (Amendment) Act 2001

(c)

663

inform the consumer that the cost of returning
any such substitute goods to the supplier in
the event of cancellation by the consumer
would be met by the supplier.

(2)

The supplier shall ensure that the information
required by subsection (1) is provided in a clear and
comprehensible manner appropriate to the means of

distance communication used, with due regard in
particular to the principles of good faith in commercial
transactions and the principles governing the protection
of those who are unable to give their consent such as
minors.

(3)

Subject to subsection (4), the supplier shall
ensure that his commercial purpose is made clear

when providing the information required by
subsection (1).

(4)

In the case of a telephone communication, the
identity of the supplier and the commercial purpose of
the call shall be made clear at the beginning of the
conversation with the consumer.

57C. (1) Subject to subsection (4), the supplier shall
provide
to the consumer in writing, or in another durable
lj"d^'j:l.lL_
lnformaüon.
medium which is available and accessible to the
consumer, the information referred to in subsection (2),
either
vy'rittenand

-

(a) prior to the conclusion of the contract, or

(b)

(2)

thereafter, in good time and in any svs¡l

(i)

during the performance of the contract,
in the case of services; and

(ii)

at the latest at the time of delivery where
goods not for delivery to third parties are
concerned.

The information required to be provided by

subsection

(a)

-

(l)

is

-

the information set out in sub-paragraphs (i)
to (vi) of section 578(1Xa);

(b) information about the conditions

and
procedures for exercising the right to cancel
under section 57D, including

-
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where a term of the contractrequires (or
the supplier intends that it will require)
that the consumer shall return the goods

to the supplier in the event of
cancellation, notification of that
requirement; and

(ii) information as to whether

the

consumer or the supplier would be
responsible under this Part for the cost
of returning any goods to the supplier,
or the cost of his recovering them, if

the consumer cancels the contract

under section 51Dl'

(c) the geographical address of the place of
business of the supplier to which the
consumer may address any complaints;

(d) information about any after-sales

services and

guarantees; and

(e)

the conditions for exercising any contractual
right to cancel the contract, whete the contract
is of an unspecif,red duration or a duration
exceeding one year.

(3) Subject to subsectiorl (4), before the
conclusion of a contract for the supply of services, the
supplier shall inform the consumer in writing or in
another durable medium which is available and
accessible to the consumer that, unless the parties agree
otherwise, he will not be able to cancel the contract under
section 57D once the performance of the services has
begun with his agreement.

(4) In the case of a contract

for the supply of
services which are performed through the use of a
means of distance communication, where those
services are supplied on only one occasion and are
invoiced by the operator of the means of distance
communication

-

(a)

subsections (1) to (3) do not apply, but

(b)

the supplier shall take all necessary steps to
ensure thataconsumer who is aparty to such

a contract is able to obtain the supplier's
geographical address and the place of
business to which the consumer may address
any complaints.
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(5) In subsection (4) "operator", in relation
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to

a

means of distance communication, means any person
whose business involves making one or more means of
distance communication available to suppliers.".

13. After section 57C of the Consumer Protection Act 1991 Rishtto
1¡¡5s¡f
"Right
to cancel.

cancel.

57D.(1) Subject to section 57G,

if within the

cancellation period set out in sections 57E and 57F, the
consumer gives a notice of cancellation to the supplier,
or any other person previously notified by the supplier

to the consumer as a person to whom notice of
cancellation may be given, the notice of cancellation
shall operate to cancel the contract.

(2) Except as otherwise provided by this Part, the
effect of a notice of cancellation is that the contract shall
be treated as if it had not been made.
(3) For the purposes of this Part, a notice of
cancellation is a notice in writing or in another durable
medium available and accessible to the supplier (or to
the other person to whom it is given) which, however
expressed, indicates the intention of the consumer to
cancel the contract.

(4) A notice of cancellation given under this
section by a consumer to a supplier or other person is
to be treated as having been properly given if the
consumer

-

(a) leaves it at the address last known to the

consumer and addressed to the supplier or
other person by name (in which case it is to
be taken to have been given on the day on
which it was left);

(b) sends it by post to the address last known to
the consumer and addressed to the supplier
or other person by name (in which case, it is
to be taken to have been given on the day on
which it was posted);

(c)

sends itby facsimile to the business facsimile
number last known to the consumer (in which
case it is to be taken to have been given on
the day on which it is sent); or

(d) sends it by electronic mail, to the business

electronic mail address last known to the
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consumer (in which case it is to be taken to
have been given on the day on which it is
sent).

(5) Where a consumer gives a notice

in

accordance with subsection (4)(a) or (b) to a supplier
who is a body corporate or a partnership, the notice is to
be treated as having been properly given if

-

(a) in the case of a body corporate,

it is left at the
address of, or sent to, the secretary or clerk
of that body; or

(b) in the case of a partnership, it is left with

or

sent to a partner or a person having control or
management of the partnership business.

Cancellation
period:
contracts
for the

supply of
goods.

578. (1) Forthepurposes of section5TD, thecancellation
period in fhe case of contracts for the supply of goods begins
with the day on which the contract is concluded and ends
as provided in subsections (2) to (5).

(2) Where the supplier complies with section
57C(1) and (2), the cancellation period ends on the
expiry of the period of 7 working days beginning with
the day after the day on which the consumer receives
the goods.

(3) Where a supplier who has not complied with
section 57C(1) and (2) provides to the consumer the
information referred to in section 57C(2), and does so
in writing or in another durable medium available and
accessible to the consumer, within the period of 3 months
beginning with the-day after the day o¡ which the
consumer receives the goods, the cancellation period
ends on the expiry of the period of 7 working days
beginning with the day after the day on which the
consumer receives the information.

(4)

'Where

neither subsection (2) nor subsection
(3) applies, the cancellation period ends on the expiry
of the period of 3 months and 7 working days beginning
with the day after the day on which the consumer
receives the goods.

(5)

In the case of contracts for goods for delivery
to third parties, subsections (2) to (4) apply as if the
consumer had received the goods on the day on which
they were received by the third party.

c.26
Cancellation
period:
contracts
for the

supply of
services.
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)

For the pqposes of section 57D, the cancellation
the
case of contracts for the supply of services
period in
begins with the day on which the contractis concluded and
ends as provided in paragraphs (2) to (4).
(I

(2)

Where the supplier complies with section
57C(1) to (3) on or before the day on which the contract
is concluded, the cancellation period ends on the expiry
of the period of 7 working days beginning with the day
after the day on which the contract is concluded.

(3) Where a supplier who has not complied with
section 57C(1) to (3) on or before the day on which the
contract is concluded provides to the consumer the
information referred to in section 57C(2) and (3), and

does so in writing or in another durable medium
available and accessible to the consumer, within the
period of 3 months beginning with the day after the day
on which the contract is concluded, the cancellation
period ends on the expiry of the period of 7 working
days beginning with th9 {ay after the day on which the
consumer recerves the information.

(4) Where neither subsection (2) nor (3) applies,
the cancellation period ends on the expiry of the period
of 3 months and 7 working days beginning with the day
after the day on which the contract is concluded.
Exceptions
to the right
to cancel.

57G. Unless the parties have agreed otherwise, the
consumer will not have the right to cancel the contract
by giving notice of cancellation pursuant to section 57D
in respect of contracts

-

(a) for the supply of services if the supplier has
complied with section 57C(3) and

performance of the contract has begun with
the consumer's agreement before the end of
the cancellation period applicable under
section 57F;

(b) for the supply of goods or services

the price
fluctuations
in the
on
of which is dependent
financial market which cannot be controlled
by the supplier;

(c) for the supply of goods made to the
consumer's specifications or clearly
personalised or which by reason of their
nature cannot be returned or are liable to
deteriorate or expire rapidly;
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(d) for the supply of audio or video recordings
or computer software if they are unsealed by
the consumer;

(e) for the. supply of newspapers, periodicals

or

magazlnes; or

(Ð
Recovery

of sums
and return
of security.

for gaming, betting or lottery services.

57H. (1) On the cancellation of a contract under
section 57D, the supplier shall reimburse any sum paid
by or on behalf of the consumer under or in relation
to the contract to the person by whom it was made
free of any charge, less any charge made in accordance
with subsection (5).

(2)

The reference in subsection (1) to any sum
paid on behalf of the consumer includes any sum paid
by a creditor who is not the same person as the supplier
under a personal credit agreement with the consumer.

(3) The supplier shall make the reimbursement
referred to in subsection (1) as soon as possible and in
any case within a period not exceeding 30 days

beginning with the day on which the notice of
cancellation was given.

(4)

Where any security has been provided in
relation to the contract, the security (so far as it is so
provided) shall, on cancellation under section 57D, be
treated as never having had effect and any property
lodged with the supplier solely for the purposes of the
security as so provided shall be returned by him
forthwith.

(5)

Subject to paragraphs (6) and (7), the supplier
may- make a charge, not exceeding the direct costs of
recovering any goods suppliedunder the contract, where
a term of the contract provides that the consumer must
return any goods supplied if he cancels the contract under
section 57D but the consumer does not comply with this
pfovision or returns the goods at the expense of the
supplier.

(6)
(a)

Subsection (5) does not apply where

-

the consumer cancels in circumstances where
he has the right to reject the goods under a
term of the contract, including a term implied
by virtue of any statutory provision, or
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the term requiring the consumer to return any
goods supplied if he cancels the contract is
an unfair term for the purposes of Part V.

(7). Subsectio¡

(5). does not apply to the cost of
goods
recovering any
which were supplied as substitutes
for the goods ordered by the consumer.
"

Cancellation
of related
credit
agreement.

57I. (1) Where a notice of cancellation is given under
section 57D which has the effect of cancelling the
contract, the giving of the notice shall also have the effect
of cancelling any related credit agreement.

(2)

Where a related credit agreement is cancelled
by virtue of subsection (1), the supplier shall, if he is
not the same person as the creditor under that agreement,

forthwith on receipt of the notice of cancellation inform
the creditor that the notice has been given.

(3) Where arelated credit agreement is cancelled
by virtue of subsection (1)
(a) any sum paid by or on behalf of the consumer
under, or in relation to, the credit agreement
which the supplier is not obliged to reimburse
under section 57H(1) shall be reimbursed,
exceptfor any sum which, if ithad not already

been paid, would have to be paid under
paragraph (b);

(b)

the agreement shall continue in force so far as it
relates to repayment of the credit and payment
of interest, subject to subsections (5) to (7); and

(c)

subject to paragraph (b), the agreement shall
cease to be enforceable.

(4)

'Where

any security has been provided under
related credit agreement, the security, so far as it is so
provided, shall be treated as never having had effect and
any property lodged with the creditor solely for the
purposes of the security as so provided shall be returned
by him forthwith.
a

(5) If, following the cancellation of arelated credit
agreement by virtue of subsection (1), the consumer
repays the whole or a portion of the credit

-

(a) before the expiry of one month following
cancellation of the credit agreement, or

the
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repayable by

instalments, before the date on which the first
instalment is due,
no interest shall be payable on the amount repaid.

(6)

If, following the cancellation of a related credit
agreement by virtue of subsection (1), the whole of a
credit repayable by instalments is not repaid on or before
the date referred to in subsection (5Xb), the consumer
shall not be liable to repay any of the credit except on
receipt of a request in writing, signed by the creditor,
stating the amounts of the remaining instalments
(recalculated by the creditor as nearly as may be in
accordance with the agreement and without extending
the repayment period), but excluding any sum other than
principal and interest.

(7)

Where any security has been provided under
a related credit agreement the duty imposed on the
consumer to repay credit and to pay interest shall not be
enforceable before the creditor has discharged any duty
imposed on him by subsection (4) to return any property
lodged with him as security on cancellation.

(8)

For the purposes of this section

-

(a) "creditor" is a person who grants
a

credit under

related credit agreement;

(b) "f,rxed sum credit"

means credit available
orrunning account;
current
otherwise than on
a

(c) a "related credit agreement" means

an

agreement under which fixed sum credit
which fully or partly covers the price under a
contract cancelled under section 57D is
granted

(i)
(ii)

-

by the supplier, or
by another person, under an amangement
between that person and the supplier;

(d) "repayment", in relation to credit, means
repayment of money received by the
consumer, and cognate expressions shall be
construed accordingly; and

(e) "interest" means interest on money so
received.".
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14. After section 57I of the Consumer Protection Act
insert

1991

goods etc.

-

57J. (1) This section applies where a contract is
goods cancelled under section 57D after the consumer has
ååiå.ll^t¡on. acquired possession of any goods under the contract
other than any goods mentioned in section 57G(b) to
.,Resrorarion
of
alter

(e).

(2) The consumer shall be treated as having been
under a duty throughout the period before cancellation

-

(a)

to retain possession of the goods, and

(b) to take reasonable

care of them.

(3)

On cancellation, the consumer shall be under
a duty to restore the goods to the supplier in accordance

with this section, and in the meanwhile to retain
of the goods and take reasonable care of

possession
them.

(4) The consumer shall not be under any duty to
deliver the goods except at his own premises and in
pursuance of a request in writing, or in another durable
medium available and accessible to the consumet, from
the supplier and given to the consumer either before, or
at the time when, the goods are collected from those
premises.

(5) If the consumer

-

(a) delivers the goods (whether at his own
premises or elsewhere) to any person to

whom, under section 57D(1), a notice of
cancellation could have been given; or

(b) sends the goods at his own expense

to such a

person,
he shall be discharged from any duty to retainpossession
of the goods or restore them to the supplier.

(6)

Where the consumer delivers the goods in
accordance with subsection (5Xa), his obligation to take
care of the goods shall cease; and if he sends the goods
in accordance with subsection (5Xb), he shall be under
duty to take reasonable care to see that they are received
by the supplier and not damaged in transit, but in other
respects his duty to take care of the goods shall cease
when he sends them.
a

Return of
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(7) Where, at any time during the period of 2l
days beginning with the day notice of cancellation was
given, the consum
(a) receives such a request as is mentioned in
subsection (4), and

(b)

unreasonably refuses or uffeasonably fails to

comply with it,
his duty to retain possession and take reasonable care
of the goods shall continue until he delivers or sends
the goods as mentioned in subsection (5), but if within
that period he does not receive such a request his duty
to take reasonable care of the goods shall cease at the
end of that period.

(8)

Where

-

(a) a term of the contract provides that if

the
consumer cancels the contract, he must return
the goods to the supplier, and

(b)

the consumer is not otherwise entitled to reject

the goods under the terms of the contract or
by virtue of any statutory provision,
subsection (7) applies as if for the period of 21 days
there were substituted the period of 6 months.

(9) Where any security has been provided in
relation to the cancelled contract, the duty to restore
goods imposed on the consumer by this section shall
not be enforceable before the supplier has discharged
any duty imposed on him by section 57H(4) to return
any property lodged with him as security on cancellation.

(10) Breach of a duty imposed by this section on a
consumer is actionable as a breach of statutory duty.

Goods given

in parr
exchange.

57K. (1) This section applies on the cancellation of a
contract under section 57D where the supplier agreed
to take goods in part-exchange (the "part-exchange
goods") and those goods have been delivered to him.

(2) Unless, before the end of the period of 10 days
beginning with the date of cancellation, the partexchange goods are returned to the consumer in a
condition substantially as good as when they were
delivered to the supplier, the consumer shall be entitled
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to recover from the supplier a sum equal to the partexchange allowance.

(3) In this section

the part-exchange allowance

means the sum agreed as such in the cancelled contract,
or if no such sum was agreed, such sum as it would
have been reasonable to allow in respect of the partexchange goods if no notice of cancellation had been
served.

(4) Where the consumer recovers from the
supplier a sum equal to the part-exchange allowance,
the title of the consumer to the part-exchange goods shall
vest in the supplier (if it has not already done so) on
recovery of that sum.".
15. After section 57K of the Consumer Protection Act 1991 perrormance
inSgft

of contract etc

-

(1) Unless the parties agree otherwise, the supplier
shall performethe contract within a maximum of 30 days
beginning with the day after the day the consumer sent
his order to the supplier.

"perrormance57L.

(2)

Subject to paragraphs (7) and (8), where the
is
supplier
unable to perform the contract because the
goods or services ordered are not available, within the
period for performance referred to in subsection (1) or
such other period as the parties agree ("the period for
performance"), he shall

-

(a) inform

the consumer; and

(b) reimburse any sum paid by or on behalf of
the consumer under or in relation to the
contract to the person by whom it was made.

(3) The reference in subsection (2Xb) to any sum
paid on behalf of the consumer includes any sum paid
by a creditor who is not the same person as the supplier
under a personal credit agreement with the consumer.
(4)

The supplier shall make the reimbursement
referred to in subsection (2Xb) as soon as possible and
in any event within a period of 30 days beginning with
the day after the day on which the period for performance
expired.

(5) A contract which has not been performed
within the period for performance shall be treated as if
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it had not been made, save for any rights or remedies
which the consumer has under it as
performance.

a

result of the non-

(6) Where any security has been provided in
relation to the contract, the security (so far as it is so
provided) shall, where the supplier is unable to perform
the contract within the period for performance, be treated
as never having had any effect and any property lodged
with the supplier solely for the purposes of the security
as so provided shall be returned by him forthwith.
(7)

Where the supplier is unable to supply the goods

or services ordered by the consumer, the supplier may
perform the contract for the purposes of this Part by
providing substitute goods or services (as the case may be)
of equivalent quality and price provided that

-

(a) this possibility was provided for in the
contract;

(b) before the conclusion of the contract

the
supplier. gave the consumer the information
required by section 578(1Xb) and (c) in the
manner required by section 5lB(2).

(8)

In the case of outdoor leisure events which by
their nature cannot be rescheduled, subsection 2(b) does
not apply where the consumer and the supplier so agree.

(9) Where a supplier is unable to perform the
contract within the period for performance

-

(a) section 57I applies to any related credit

agreement as if the consumer had given a
validnotice of cancellationunder section 57D
on the expiry of the period for performance;
and

(b)

No

contractrns-

the reference in section 57I(3Xa) to section
57H(1) shall be read, for the purposes of this
subsection, as a reference to subsection (2).

57M. (1) Atermcontainedin any contractto which this
Part applies is void if, and to the extent that, it is
inconsistent with a provision for the protection of the
consumer contained in this Part.

(2) Where aprovision of this Part specif,res a duty
or liability of the consumer in certain circumstances, a
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term contained in a contract to which this Part applies,
other than a term to which subsection (3) applies, is
inconsistent with that provision if it purports to impose,
directly or indirectly, an additional duty or liability on
him in those circumstances.

(3) A term which requires the consumer to return
any goods supplied to him under the contract if he
cancels it under section 57D has effect, in the event of
cancellation by the consumer under section 57D, only
for the purposes of sections 57H(5) and 57J(8).
(4) This Part applies notwithstanding any contract
term which applies or purports to apply the law of a
country outside the Island if the contract has a close
connection with the Island.
Supptementd.STN.

(1) In this Part

-

"consumer" means any natural person who, in
contracts to which this Part applies, is acting for
purposes which are outside his business;
"credit" includes a cash loan and any other form of
financial accommodation, and for this purpose
"cash" includes money in any form;
"distance contract" has the meaning given by section

s7A(1);
"hnancial services" means services which consist
of, include or relate to

-

(a)

a

collective investment scheme;

(b) investment business within the meaning
of the Investment Business Act 1991;

[c.1 8]

(c)

banking business within the meaning of
the Banking Act 1998;
[c.4]

(d)

insurance business within the meaning
of the Insurance Act 1986;

(e) credit business within the meaning of
Part II of the Moneylenders Act I99l;

(Ð

a business which would be a credit
business if the person carrying it on were
not an exemptperson (expressions in this

1c.24)

tc.6l
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paragraph having the same meaning as
in PartII of the Moneylenders Act 1991);

(g)
lc.lll
"means

pension scheme within the meaning of
section 1 of the Pension Schemes Act
1995.
a

of distance communication" means any

means which, without the simultaneous physical
presence of the supplier and the consumer, may
be used for the conclusion of a contract between
those parties;

"personal credit agreement" means an agreement
between a consumer and any other person ("the
creditor") by which the creditor provides the
consumer with credit of any amount;
"related credit agreement" has the meaning given
by section 57I(8);

"supplier" means any person who, in contracts to
which this Part applies, is acting in his
commercial or professional capacity; and
"working day" means any day other than
Sunday or bank holiday.

a Safurday,

(2) Sections 408 to 40E (complaints and
injunctions) apply, with any necessary modifications,
to any contravention by a supplier of a prohibition in, or
failure to comply with a requirement of, this Part as they
apply to the use of unfair contract terms drawn up for
general use.".

Inertía selling
rnertiaseuing.
tc.

5l

L6. (1) For section 1 of the Unsolicited Goods and Services
(sle of Man) Act l9l4 substitute -"Inertia 1. (1) Subsections (2) and (3) apply where
selling to
consumers'
(a) uns.olicite{ goods are sent.to a person ("the
recipient") with a view to his acquiring them;

(b) the recipient has no reasonable cause to
believe that they were sent with a view to their
being acquired for the purposes of a business;
and
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nor

agreed to return them.

(2)

The recipient may, as between himself and the
sender, any person on whose behalf or with whose consent
they were sent, and any person claiming through or under
the sender or any such persoll, use, deal with or dispose of
the goods as if they were an unconditional gift to him.

(3)

The rights of the sender and any other person
in subsection (2) to the goods are
extinguished.

mentioned

(4) A person who, not having reasonable cause
to believe there is a right to payment, in the course of
any business makes a demand for payment, or asse¡ts a
present or prospective right to payment, for what he
knows are

-

(a)

unsolicited goods sent to anotherperson with
a view to his acquiring them for purposes
other than those of his business, or

(b) unsolicited services supplied to another

person for purposes other than those of his
business,

is guilty of an offence and liable on summary conviction
to a fine not exceeding f2,500.

(5) A person who, not having reasonable cause
to believe there is a right to payment, in the course of
any business and with a view to obtaining payment for
what he knows are unsolicited goods sent or services
supplied as mentioned in subsection (4)

-

(a) threatens

to bring any legal proceedings, or

(b)

places or causes to be placed the name of any
person on a list of defaulters or debtors or
threatens to do so, or

(c)

invokes or causes to be invoked any other
collection procedure or threatens to do so,

is guitty of an offence and liable on surnmary conviction
to a fine not exceeding f5,000."

(2) In section 2(1) of that Act (demands and
threats regarding payment), after "them" insert "fot the
purposes of his trade or business".
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(3)

In section 5(1) of that Act (interpretation), for
the dehnition of "unsolicited" substitute

-

""unsolicited" means, in relation to goods sent or
services supplied to any person, that they are
sent or supplied without any prior request made
by him or on his behalf.".

(4)

Nothing in subsections (1) to (3) applies in
relation to goods sent or services supplied before the
date on which this section comes into force.
Disputes

ov er

financial s ervices

over 17 . ( 1) After section 2l of the Financial Supervision Act
financial inSeft _
servrces.
Disputes

[c. I 6]

1988

214. (1) Subject to subsection (7), this section applies
indisputes to any dispute between
.,concitjation

financial
servrces.

-

(a)

any individual ("the complainant") and

(b)

any person who,

in or from the Island, has
supplied..the complainant with financial
servlces ("the supplier"),

which relates to those services.

(2)

Subject to subsections (4) and (5), where a
dispute to which this section applies is referred to the
Isle of Man Ofhce of Fair Trading ("the Offrce") by the
complainant or the supplier, it shall seek to mediate
between the parties to the dispute.

(3)

For the purpose of mediating
under subsection (2) the Office shall

in a dispute

(a) inquire into the circumstances

and cause of

-

the dispute, and

(b) offer

the parties to the dispute its assistance
(which may be by way of conciliation or
arbitration orby any othermeans) with aview
to bringing about a settlement.

(4)

The Ofhce may decline or cease to act under
subsection (2) where it appears to it that any of the
following conditions is satisfied

-

(a)

the complainant has not suffered financial loss,
material inconvenience or material distress;
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(b) the supplier has already made an offer of
compensation which is fair and reasonable in
the circumstances;

(c)

the dispute has been the subject of a decision
on the merits in proceedings in any court;

(d) the dispute has been properly considered
under any enactment or arrangement
providing for the resolution of disputes or the
investigation of complaints ;

(e)

the dispute would more suitably be dealt with

by a court or under an enactment

or

arrangement referred to in paragraph (d);

(Ð

the dispute relates to the legitimate exercise
of the supplier's commercial judgment;

(g)

the dispute relates to

investment

performance, except to the extent that the
complainant alleges that the supplier has
been negligent;

(h) the complaint giving rise to the dispute

is

frivolous o¡ vexatious.

(5) The Off,rce shall decline or cease to act under
subsection (2) where it appears to it that the dispute was
referred to it

-

(a) more

than 2 years after the act or omission
giving rise to it came to the knowledge of the
complainant, or ought reasonably have come
to his knowledge, or

(b)

more than 6 years after that act or omission.

(6)

Where, in any proceedings arising out of a
dispute to which this section applies, it appears to the
High Court that the Off,rce is acting under subsection
(2) in relation to the dispute, the Court may stay the
proceedings on such terms as it thinks fit.

(7) In this section "financial services" means
services which consist of, include or relate to

(a) a collective
(b)

-

investment scheme;

investment business within the meaning of the
Investment Business Act

I99l;

tc.18J
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(c)

banking business within the meaning of the
Banking Act 1998;

(d)

insurance business within the meaning of the
Insurance Act 1986;

(e)

credit business within the meaning of Part
of the Moneylenders Act I99l;

lc.4l

lc.24l

lc. 6l

(Ð

II

a business which would be a credit business
the person carrying it on were not an exempt

if

person (expressions in this paragraph having

the same meaning as in Part
Moneylenders Act l99I);

II of the

(g) a pension scheme within the meaning of
section I of the Pension Schemes Act 1995.

lc. I 1l

(8)

If it appears to the Treasury that other suitable
affangements have been made for the resolution of
disputes with suppliers of financial services of any class
or description, the Treasury may by order direct that
this section shall not apply to disputes which relate solely
or mainly to services of that class or description.
Investigation
and

adjudication
in dìsputes
over
financial
services.

218. (1) The Offrce shall appoint and maintain apanel
of persons appearing to it to be qualified by experience
or otherwise to act under this section in relation to
disputes to which section 214 applies.

(2)
(a)
(b)

Where

-

the Office has taken any action under section
2lA(2) in relation to such a dispute, and

it appears to it that the dispute

remains

unresolved,
the Office shall (subject to subsections (3) to (5)) refer
the dispute to a member of the panel (an "adjudicator")
for action under this section.

(3) The office shall not refer a dispute under
subsection (2) to a person who is at that time engaged
or employed in any business consisting of or including
the supply of financial services of the same kind as that
to which the dispute relates.
(4) The Office shall not refer a dispute under
subsection (2) where it appears to it that any of the
conditions specified in section 2lA(4) is satisfied.
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(5)

The Ofhce shall not refer a dispute under
subsection (2) where proceedings arising out of the
dispute have been commenced in the High Courtunless
the Court

-

(a) gives leave (which may be given on

such

terms as it thinks fit), or

(b)

stays theproceedings under subsection (6Xa).

(6)

Where, in proceedings arising out of a dispute
to which section 2IA applies, it appears to the High
Court that the dispute has been or may be referred to an
adjudicator under subsection (2), the Court may

-

(a) stay the proceedings

on such terms as it thinks

fit,

(b) cancel the reference, or direct that

no

reference be made, as the case may be, or

(c)

give such directions as to the conduct of the
of any action bY the
section, as it thinks
this
adjudicator under
appropriate.

proceedings, or

(7) The adjudicator to whom a dispute is referred
under subsection (2) shall investigate and determine the
dispute, and if he is satisfied that the complainant has
suffered loss or damage by reason of any wrongful or
improper act or omission by the supplier, make such award
within subsection (9) as he considers just and equitable.
(8) An adjudicator may, at any time before he has
determined a dispute -(a)

cease to investigate

(b)

decline to determine it,

it, or

it

appears to him that any of the conditions
specified in section 2IA(4) is satisfied.

where

(9) An award under subsection (7) may comprise
either or both of the following

-

(a) a direction

to the supplie¡ within such time
is specified in the award, to take such steps
as the adjudicator considers appropriate to
as

remedy the act or omission and are so
specified, and
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(b) an award of compensation, to be paid by the
supplier to the complainant, of such amount
(not exceeding f 100,000) as the adjudicator
considers just and equitable and is specihed
in the award;
and compensation under paragraph (b) may consist of or
include an amount specified in the award as payable where
a direction under paragraph (a) is not complied with.

(10) The Treasury may by order vary the maximum
amount specifred in subsection (9Xb) (or that order as
varied by a previous order under this subsection).
(11) An appeal on a point of law shall lie to the
High Court from such a determination or award at the
instance of the complainant or the supplier.

(12) Subject to subsection (11), the determination
by an adjudicator of a dispute, and any award made by
him under subsection (7), shall be final and binding on
the complainant and the supplier, and an award within
subsection (8Xb) shall be enforceable as if it were an
execution issued by the High Court.

(a) to make representations to him with respect
to the dispute, and

(b) to comment

on any representations so made
by any other party.

(2)

The Treasury may make rules with respect to
the procedure which is to be adopted in connection with
the reference and investigation of disputes under this
Part, and such rules shall be laid before Tynwald as soon
as may be after they are made.

(3) Subject to subsection (1) and to any provision
made by rules under subsection (2), the procedure for
conducting such an investigation shall be such as the
adjudicator considers appropriate in the circumstances
of the case.
(4)

Fo¡ the purposes of an investigation under this
section an adjudicator may require

-
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(a)

the supplierof thefinancial services in question,

(b)

the complainant, and

(c)

any other person who, in his opinion is able
to furnish information orproduce documents
relevant to the investigation,

to furnish any such information or produce any such
documents.

(5) For the purposes of any such investigation an
adjudicator shall have the same powers as a court of
summary jurisdiction in respect of the attendance and
examination of witnesses (including the administration
of oaths and affirmations) and in respect of the
production of documents.
(6) No person shall be compelled for

the
any
evidence or produce any document which he could

purposes of any such investigation to give

not be compelled to give or produce in civil
proceedings before the High Court.

(1) If any person without lawful excuse refuses to

comply with any summons issued by an adjudicator
requiring him to give evidence or to produce documents,
the adjudicatormay certi$therefusal to acourtof summary
jurisdiction, which shall inquire into the matter and, after
hearing any witnesses who may be produced and any
statement that may be offered in defence, ffiâY deal with
the person in accordance with section 102 of the Summary
Jurisdiction Act 1989 as if he had disobeyed an order
mentioned in that section.

(8)

Sections 23 and 24 apply to the Office or an
adjudicator in relation to information obtained by it or
him when acting under section 2lA or section 218, as
the case may be, as if

-

(a) it or he were a primary recipient within the
meaning of section 23, and

(b) the information had been obtained for

the

purposes mentioned in section 23(2).

(9) Subject to subsection 218(6), nothing in this
section affects any right of action or liability of any party
to a dispute to which section 2IA applies, but no person
may recover both damages in proceedings to enforce

any such right or liability and compensation under
section 218(gxb) in respect of the same loss or damage.

[c.15]
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(10) The Albitration Act 1976 shall not apply to
any investigation, determination or award under section

Íc.24)

2tB.
(11) The Offrce shall make such arrangements

(a)

as the Treasury may approve

-

for the payment

of remuneration and allowances to
adjudicators who are acting under section

2IB, and

(b)

as the

Civil Service Commission may approve

for the provision of staff to assist such
adjudicators.".

(2) Nothing in this section applies in relation to a dispute
where the act or omission giving rise to it occurred before the
20th April 1999.
Price controls
Price controls.

18.

(

insert

1)

In Part 2 of the Fair Trading Act 1996, after section

19

"Price references

Price
references.

194. (1) In any case where it appears to the Council
of Ministers, after considering a report of the Board
on an investigation under section 19, that any person
resident or carrying on business in the Island has
charged or charges an excessive price for any goods
or services to which this section applies (whether
supplied by him or by any other person, and whether
supplied in the Island or elsewhere), then, subject to
the following provisions of this section, the Council
of Ministers may refer to such Department or
Statutory Board, or such other person or persons, as
the Council of Ministers thinks appropriate ("the
commissiotr"), the question specified in subsection
(4) for investigation and report.

(2)

In a price reference the Council of Ministers

shall specify

(a)

-

the person or persons subject to the reference,
that is, the price charged by whom is to be
investigated by the commission, and

(b) the goods or services
investigation is to extend.

to which the
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The Council of Ministers may not under

subsection (2) specify in a price reference any person
who is not specified in the relevant report nor any goods
or services which are not so specified but, subject to
that, the Council of Ministers may under subsection (2)

specify such person or persons and such goods or
services as it considers appropriate.

(4)

Subject to subsection (6), on

a

price reference

the commission shall investigate and report to the
Council of Ministers on the question whether any person
subject to the reference was at any time during the period
of 12 months ending on the date of the reference charging
for goods o¡ services specified in the reference an
excesslve pflce or pflces.

(5)

In determining on a price reference whether
any price for goods or services is or was excessive the
commission shall take all material considerations into
account, and in particular the following matters

-

(a)

the cost of producing the goods or services,
including the cost of any capital, goods and
services required to produce them;

(b) the cost of marketing and distributing

the

goods or services;

(c)

the extent to which, and the price at which,
the persons to whom the goods or services
were or are supplied could or can reasonably
obtain comparable goods or services from
other persons;

(d) the probability of alternative sources of
supply of the goods or services becoming
available;

(e) the economy and effrciency with which

the
goods or services are produced, marketed and
distributed;

(Ð

the margin of gross profit obtained by any
whom the goods or services are
marketed or supplied; and

person

(g)

the margin of gross profit obtained by other
pers.ons by whom comparable goods-.or
services are produced, marketed or supplied
(whether in the Island or elsewhere).
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(6)

The Council of Ministers may atany time, by
given
to the commission, restrict the scope of a
notice
price reference by excluding from the reference

-

(a)

any person subject to the reference, or

(b)

any goods or services specified in the reference;

and on the receipt of such notice the commission shall
discontinue its investigation so far as it relates to any
matter so excluded and shall make no reference to any
such matter in its report.

(7)

Where the Council of Ministers makes aprice
reference or varies such a reference under subsection
(6) the Chief Secretary shall arrange for the reference
or, as the case may be, the variation to be published in
such manner as he considers most suitable for bringing
it to the attention of persons who, in his opinion, would
be affected by it or be likely to have an interest in it.

(8)

Sections 12 and 13 apply with any necessary
modifications to the report of the commission on aprice
reference as they apply to the report of the commission
on a competition reference.

(9)

This section applies to goods of a description,
and services of a description, specified in an order made
by the Council of Ministers; and an order under this
subsection shall not have effect unless it is approved by
Tynwald.

undertakings
following
report on
Pnce

refe¡ence.

198. (1) In any case where

-

(a) the report of the commission on a price
reference concludes that any person specified

in the report was charging for goods

or

services specified

an

in the reference

excessive price or prices, and

(b) it appears to the Council

of Ministers that that
person or any other person specifred in the
report ought to charge a lower price or prices
for those goods or services,

the Council of Ministers may by notice in writing request
the Board to seek to obtain from the person or, as the
case may be, each of the persons specifred in the notice
an undertaking to charge a lower price or prices for those
goods or services.
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(2)

Section l4(2) to (5) applies with any necessary
modifications to a request under subsection (1) as it
applies to a request under section 14(1).

Orders
Orders

following
report on
pnce
reference.

following report on price reference

19C. (1) If, in any case
commission on
person specified
services specifie
pnces

where the report

of a
ny
or
or

-

(a)

the Council of Ministers has notunder section
198(1) requested the Board to seek to obtain
undertakings from one ormore of thepersons
so specified, or

(b) following

a request under section 198(1) the
Board has informed the Council of Ministers
that it is satisfied as mentioned in section
1a(3Xa) or (b) (as appliedby section l9B(2)),
or

(c) the Board has informed the Council of
Ministers that an undertaking accepted by it
under section 14 (as applied by section
198(2)) from a person specified in the report
has not been or is not being fulfilled,
the Council of Ministers may,
order under this section.

if it thinks fit, make an

(2)

Subject to the following provisions of this
section, an order under this section may require a person
named in the order not to charge, without the consent of
the order a
the Board, for go
pecified in
price or prices ex
or determined in

(3)

No order may be made by virtue of subsection

(2) in respect of any person unless he is a person
specified in the commission's report and either

(a)

-

he has not given an undertaking which the
Board sought to obtain from him in pursuance
of a request under section 19B(1); or

(b) the Board was not requested under

section
198(1) to seek to obtain an undertaking from
him; or
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(c) the Board has informed the Council of
Ministers that an undertaking given by him
and accepted by the Board under section 14
(as applied by section l9B(2)) has not been
or is not being fulhlled.

(4)

No order may be made by virtue of subsection
(2) in respect of any goods or services unless they are
goods or services

-

(a)

to which section 194 applies, and

(b) in

respect of which the relevant report has
concluded that the prices charged for them
were excessrve.

19D. (1) Nothing in an order under section 19C shall
have effect So aS to apply to any person in relation to
suPPlemental'roods
or services rupfti"á outsicíe the Island unless that
person ls

orders

unders.l9C:.

-

(a) a British citizen, a British Dependent
Territories citizen, a British Overseas citízen
or a British National (Overseas),

(b) a body cotporate incorporated

under the law

of the Island, or

(c)

a person carrying on business in the Island,
either alone orinpartnership with one ormore
other persons,

but, in the case of a person falling within paragraph (a),
(b) or (c), any such order may extend to prices charged
for goods or services supplied outside the Island.

(2) A¡ order under section 19C may extend so as to
limit the prices charged for goods or ser.¿ices to be supplied
under agleements already in existence on the date on which
the order is made, but shall not affect the prices charged for
goods and services supplied before that date.

(3) Sections 17 and 18(1) and(Z) apply to an order
under section 19C as they apply to an order under section
15."

(2)

In section 11 of that Act

-

(a) in subsection (1), after "thinks appropriate" insert "("the
commission")";
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(b) subsection (2) is repealed.

(3) In section 26 of that Act, at the appropriate places in
alphabetical order insert

-

""anti-competitive practice" has the meaning given
by section 8;"

""commission" means the person, persons or body
to whom a competition reference or a price
reference is made;"

""competition reference" means
section 11(1);"

a reference under

""price reference" means a reference under section
194(1);".
M i s c e llan

e

ous

and s upp lement al

19. In section 28 (powers of entry etc.) of the Consumer
Protection (Trade Deicriptions) Act i970, after subsection (5)

Disclosure

insert

IXXI

"(5.{)

orinrormation'
p.4821

Subsection (5) does not apply to disclosure

for a purpose specified in section34(2)(a), (b) or (c) of
the Consumer Protection Act 1991.".

20. The amendments specif,red in Schedule 2 have effect for the Exercise of
purpose of enabling certäin fuictions of inspectors of weights and |iïÍ.Ti:oot
measures to be exercised by authorised ofhcers of the Isle of Man off'..tr.
Offrce of Fair Trading.

2t.

(1) This Act may be cited as the Fair Trading (Amendment)
:jå*::,:"ïå,.
Act 2001.

(2)

This Act shall come into operation on such day or days
of Trade and Industry may by order appoint.

as the Department
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1

NEW SCHEDULE INSERTED IN CONSUMER PROTECTION ACT I99I
"Section 39(5)

SCHEDULE 2A

LIST OF TERMS WHICH MAY BE REGARDED AS UNFAIR

1.

Terms which have the object or effect of

-

(a)

excluding or limiting the legal liability of a seller or supplier
in the event of the death of a consumer or personal injury to
the latter resulting from an act or omission of that seller or
supplier;

(b)

unreasonably excluding or limiting the legal rights of the
consumer vis-à-vis the seller or supplier or another party in
the event of total or partial non-performance or inadequate

performance by the seller or supplier of any of the
contractual obligations, including the option of offsetting a
debt owed to the seller or supplier against any claim which
the consumer may have against him;

(c)

making an agreement binding on the consuÍter whereas
provision ofservices by the seller or supplieris subject to a
condition whose realisation depends on his own will;

(d)

permitting the seller or supplier to retain sums paid by the
consumer where the latter decides not to conclude or perform

the contract, without providing for the consumer to receive

compensation of an equivalent amount from the seller or
supplier where the latter is the party cancelling the contract;

(e)

requiring any consumer who fails to fulfil his obìigation to
pay a disproportionately high sum in compensation;

(Ð

authorising the seller or supplier to dissolve the contract on
a discretionary basis where the same facility is not granted
to the consumer, or permitting the seller or supplier to retain
the sums paid for services not yet supplied by him where jt
is the seller or supplier himself who dissolves the contract;

(g)

enabling the seller or supplier to terminate a contract of
indeterminate duration without reasonable notice except
where there are serious grounds for doing so;

(h)

automatically extending

a

contract of fixed duration where

the consumer does not indicate otherwise, where the
deadline fixed for the consumer to express his desire not to
extend the contract js unreasonably early;

(i)

irrevocably binding the consumer to terms with which he
had no real opportunity of becoming acquainted before the
conclusion of the contract;

C)

enabling the seller or supplier to alter the terms of the
contract unilaterally without a valid reason which is
specified in the contract;
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(k)

enabling the seller or supplier to alter unilaterally without a
valid reason any characteristics ofthe product or service to
be provided;

(l)

providing for the price of goods to be determined at the
time of delivery or allowing a seller of goods or supplier of
services to increase their price without in both cases giving
the consumer the corresponding right to cancel the contract
if the final price is too high in relation to the price agreed
when the contract was concJuded;

(m) giving the seller or supplier the right to determine whether
the goods or services supplied are in conformity with the
contract, or giving him the exclusive right to interpret any
term of the contract;

(n) limiting the seller's or supplier's obligation to

respect

commitments undertaken by his agents or making his
commitments subject to compliance with a particular
formality;

(o)

obliging the consumer to fulfil all his obligations where the
seller or supplier does not perform his;

(p)

giving the seller or supplier the possibility of transferring
his rights and obligations underthe contract, where this may

serve to reduce the guarantees for the consumer, without
the Iatter's agreement;

(q)

2. (1)

excluding or hindering the consumer's right to take legal
action or exercise any other legal remedy, particularly by
requiring the consumer to take disputes exclusively to
arbitration which is not legally binding, unduly restricting
the evidence available to him or imposing on him a burden
of proof which, according to the applicable law, should lie
with another party to the contract.
Paragraph 1(g) is without prejudice to terms by which

a

supplier of financial services reserves the right to tenninate unilaterally
a contract of indeterminate duration without notice where there is a
valid reason, provided that the supplier is required to inform the other
contracting party or parties thereof immediately.

(2)

Paragraph 1(i) is without prejudice to terms under which a

supplier of financial services reserves the right to alter the rate of
interest payable by the consumer or due to the latter, or the amount of
other charges for financial services without notice where there is a
valid reason, provided that the supplier is required to inform the other
contracting party or parties thereof at the earliest opportunity and that
the latter are free to dissolve the contract immediately.

(3) Paragraph 1(i) is also withoutprejudice to terms under which
seller or supplier reserves the right to alter unilaterally the conditions
of a contract of indeterminate duration, provided that he is required to
inform the consumer with reasonable notice and that the consumer is
free to dissolve the contract.
a

(4)

Paragraphs 1(g),

O

and

(i) do not apply to

-
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